E1LKUS & SISSON, pc.

ATTORNEYS AT LAW

ReD J. ELKUS EMILY A, BERKELEY
DonNALD C. SISSON JEFF M. TowN
DaviD R. OSBORNE Carwy C. CABLES,
Paralegal
Octobet 6, 2008
Daniel C. Kogovsek, Esq. VIA E-MAIL AND CERTIFIED MAIL

Pueblo County Attorney’s Office
215 W. 10th Street, Room 312
Pueblo, CO 81003

RE: Sheriff Kirk Taylor’s Letter Dated 9/22/08 and Potential Legal Action

Dear Mt. Kogovsek,

The Colorado Fraternal Order of Police State Labor Council is in receipt of a letter
from Sheriff Kirk Taylor dated September 22, 2008, regarding the status of the Fraternal
Order of Police (“F.O.P.”) in the Pueblo Sheriff’s Office. This firm represents the Colorado
State Lodge of the F.O.P. and its Labor Council and we hereby copy you in on the letter as it
appeats you may not be aware that the letter exists due to its callous disregard for the law.
Sheriff Taylor’s letter is in no uncertain terms an ultimatum from him and his office that he
refuses to recognize the F.O.P. unless it abides by his unilateral conditions. This action by
the Sheriff and the demands contained within his letter are unreasonable and illegal. Sheriff
Taylor’s demands amount to a violation of the constitutional rights of members of the
Pueblo County Sheriff's F.O.P. Lodge #7 (“Pueblo F.O.P. Lodge 7”). Furthermore, the
demands and threats contained therein could cause significant irreparable harm and damage
to the Colorado Fraternal Order of Police State Lodge (“Colorado F.O.P. State Lodge”).

Sheriff Taylot’s letter has broad ramifications that go well beyond the Pueblo F.O.P.
Lodge 7 level. All members of the Fraternal Order of Police in Colorado are members of
the Colorado State Lodge. This includes all members of Pueblo F.O.P. Lodge 7. As a
result, any potential legal action on this matter will be assetted by the Colorado F.O.P. State
Lodge. The probability of significant irreparable harm and damage to the Colorado F.O.P.
State Lodge is real, and we intend to pursue all legal action necessary to protect the
constitutional rights of our members. It should be noted that Sheriff Taylor’s action not
only has the likely potential to affect the Colorado F.O.P. State Lodge’s recruitment
throughout the state, but if left to stand it also serves as a precedent that could create a
cascade of reactions amongst law enforcement agencies both within the state and beyond.
Therefore, we are prepared to respond to the Sheriff’s action in a manner as comprehensive
as his letter is precedent-setting.
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In that accotd, we believe that Sheriff Taylor’s letter raises legal issues at the state
and federal levels rather than the local and we have inquired with the Grand Lodge of the
F.O.P. at the national level for assistance in responding to the coercive threats of the Sheriff.
Shetiff Taylot’s action, as a state actor, presents a situation that amounts to 2 prior restraint
on his employees’ fitst amendment rights enforceable by a Federal cause of action via 42
U.S.C. § 1983. Fedetal law also provides for attorney’s fees and costs to the Colorado
F.O.P. State Lodge putsuant to 42 U.S.C. § 1988. Federal law gives blanket protection to
any law enforcement officer who wishes to join a labor organization. Swith v. Arkansas State
Highway Employees, 441 U.S. 463 (1979); Thomas v. Collins, 323 U.S. 516 (1945). Sheriff
Taylot’s letter appears to be a deliberate attempt to break up the F.O.P. in order to prevent
the exercise of its members’ first amendment rights. Such conduct amounts to an illegal
ptior restraint on the freedom of assembly and free speech. Healy ». Town of Pembroke Park,
643 F.Supp. 1208 (S.D. Fla. 1986).

The Colotado F.O.P. State Lodge will pursue legal action on behalf of its members
for all damages that result, including all attorney’s fees and costs. At the meeting with the
County Commissionets in July, your office expressed concerns over the potential legal costs
associated with the Sheriff’s challenges to a collective bargaining referendum. Although this
firm and the Colorado F.O.P. State Lodge representatives were stunned at the Sheriff’s
audacious statement that he would not abide by the law if the citizens of Pueblo County
passed such a measure, the legal costs associated with enforcing the referendum will pale in
compatison to the legal battle that will ensue in federal court to enforce the basic
constitutional tights of our members to assemble freely and to speak freely on matters of
union concern.

The Shetiff’s coetcive edicts and the letter’s attempt to bully the F.O.P. also violates
the first amendment by its chilling effect on the exercise of it members’ right to free speech.
On the federal level, a law enforcement officer’s speech about union issues is entitled to
wide protection from the constitution. Wulf v. City of Wichita, 883 F.2d 842 (10" Cir. 1989).
Speech about union matters can be impolite, even offensive, and still be protected by the
first amendment. See Chico Police Offficers Ass’n v. City of Chico, 283 Cal. Rptr. 610 (Cal. App.
1991). It goes without saying that this chilling effect is intended, and presents yet another
teason why Sheriff Taylor’s letter is in violation of federal law.

Sheriff Taylot’s demands to the Pueblo F.O.P. Lodge 7 leadership and thteatened
action against the F.O.P. constitute significant cause for the Colorado F.O.P. State Lodge to
enforce its’ members rights through a federal lawsuit. If, however, County leadership has
endorsed Sheriff Taylot’s actions, the Colorado F.O.P. State Lodge has viable and
meritorious legal claims against the County of Pueblo as well for allowing the Sheriff to act
in such a manner. The Colorado F.O.P. State Lodge is determined to secure a fair resolution
on its legal claims and the concetns expressed herein. As such, any legal action filed by the
Colorado F.O.P. State Lodge on this matter may seek damages and other relief against
Sheriff Taylor as well as Pueblo County for the unlawful demands of the Sheriff and the
trouncing of the constitutional rights of members of the Pueblo F.O.P. Lodge 7. Any
continued action by Sheriff Taylor against the FOP, or any action taken against the Pueblo
F.O.P. Lodge 7 leadetship or its members for asserting and protecting their rights will only
serve to complicate the issues further and lend to additional action.




The Fratetnal Otrder of Police does not only represent law enforcement, they are law
enfotcement, first and foremost. Its members are loyal and dedicated public servants for
agencies across this state and this nation. Their greatest calling is to respectfully uphold the
law, especially the Constitution. The Colorado F.O.P. State Lodge will not stand for the
ultimatums within Shetiff Taylot’s letter. If Sheriff Taylor or the County acts on the
demands, the Colorado F.O.P. State Lodge will protect its rights and the rights of its
membets by all available means. Sheriff Taylor’s action amounts to a direct attack on the
Colorado F.O.P. State Lodge’s ability to recruit new members throughout the state in
addition to its ability to maintain membership levels in Pueblo F.O.P. Lodge 7. It is our
hope that such attacks cease to continue immediately.

CC: Mike Violette

Sinc 7& O

Da%id Osbotne

General Counsel, Colorado F.O.P.
Executive Ditrectot

Colorado F.O.P. State Labor Council
Frank Gale

President
Colorado F.O.P. State Lodge

Enclosute
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September 22,2008
‘Tommy McLallen

President, F.O.P, Lodge 7
P. 0. Box 1450
Tueblo, CO 81002

Re: Staws of F.O.P/Sheriff's Pinployee Association

Dear Sgt. McLallen:

When I took office:in Junvary of 2006, [ was an imiediate supporter of the Pucblo
Sheriff's Employee Association and took no action to alier the recognition of the
association made by the previous sheriff, However, in the recent months following the
affiliation of the Officers Association with the F.O.P, it has become clear thal the present
organization is acting well beyond the limits of the Officers Associnlion inprior yews,
For these reasons, 1 am informing you that effective immediately, the Pucblo County
SherifP's Office no longer recognizes the F.O.P. as the recogrized oificers associntion of
Sherifl’s employees.

Insteud, 1 am offering you and the F.O.P. opporionity 10 earn the recognition of 1his office
by making certain pledpes and meeting cenain guidelines. These requirements are:

1. Written recognition that the F.O.P, is not 2 labor umion or the bargaining agent of
its mesnbers and is instcad, an officers association intended solely to provide
insurance and legal defense benefits w its members and to communicate the
interests of its members Lo the SherifT.

9, Thal the F.O.P. have,written by-laws approved by majority vote of all Sheriff*
Office members and that such by-laws necurately describe the limits of the F.O.P.
role and the obligations of the F.O.P. to its members.

3. Thatthe F.OP take a written acknowledgenen! that no communicalion of any
Kind including intenet posting, newspaper ad or communication in any other
medin will suggest that the F.O.P is a labor union or a burgaining agenl of
Sheriff's Office.cmplayees. . . .
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4. Tha the F.0.P. make a written acknowledgement that no action of the F.Q.P, may
interfere with the mission of the Sherift™s Office and that F.Q.P activities by
Sheriff's Office employees may not interfere in any way with the performance of
their duiies as Shorift’s Qffice emplayees.

w

That the F.O.P. make g written acknowledgement that any effort by the F.O.P. 10
Seek recognition as a labar wnion or bargaining agent of Sheiiff’s Otfice
employees will be conducted through the Pueblo County Labor Revognition
Palicy and that such ellorts at recognition shall include a written pledge tha: thie
F.Q.P. agrees not to seek.to negotiate for puy and benefits per that palicy.

If the F.O.F can meel the sbove reguirements within 10 days from vour receipt of thig

letter, T will meet with you to discuss drafling an ag recognition of
your organjzation solely as an dificers association.

11, on the other Land, the F.O:P does nof meet these goidelines within 10 days from your
reeeipt ol this letier, I will sever ull ofticial connection between the F.O.P. and s oifice.

| sincerely fiope your organization chooses 1o ereate an officer’s organization consistent
with the above guidelines. If you do, your ization will be n valuable source of input
and communication to this office without the unnecessary 1énsion and distraction that we
lave recently experienced,

T will expeet your anssver within 10 Jdays.

Respectfully,

Cirk M.
Pueblo County Sheriff




